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Dear Sir: Opinion No. 0=586
S Re: Bnumeration of scholastics in
ﬁhe district of their residence.

. We are in:reoeipt of your letter of April 4,
1939, In which you request the opinion of this department
upon the following questlon:

"§hat school district is 1ega11y entitled to
enumerate Florine Presslar, a glrl age 16 years?"

You aubmit the following facts°

The parents of thils girl reside in Sanco Common School
District and claim this to be their home.

"Her father, Green Presslar, rented an
apartment in the town of Robert Lee in the Robert
Lee Independent School Dlstrlet In September, 1938,
and hls daughter, Florine Presslar, has been re-
s8lding in Robert Lee, Texas, attending the Robert
Lee Independent School during the 1938-1939 term;
she and her father both claiming Robert Lee 1s her
home and where this c¢hild now resides except on
some week-ends she visits her father and mother in
sald Sanco Common School Dlstrict and spends her
summer vacations in sald Sanco Common School District.
Her father has refused to enumerate this child in the
Sanco Common School Distrlct, and 4id, on the 29th
day of March, 1939, enumerate her in the Robert Lee
. Independent School District, which he claims to be
her home, and as she 1s physically mresent and re-
slding in sald Robert ILee Independent School Distrlet,
he refuses to enumerate her elsewhere, except in sald
Robert Lee School Dlstrict, clalming that under the
law he has the rilght to enumerate hls child In the
school district in which she is physlcally present
and in which she resides, also clalming 1t to be her
" 4ntention to reslde In sald Robert Lee Independent
School District until she finishes school."
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We assume that Green Presslar and his wife reside
in Sanco Common School District.

Artlecle 2816, Revised Clvil Statutes, provides
that the census trustee of each distrlet shall show on the
proper form "the name and number of the school district in
which the children reside", and it 1s provided iIn Article
2901, Revlsed Civil Statutes that M"every child in thlils
State of scholastlc age shall be permlitted to attend the
public free schools of the distrlet or independent district
in which 1t resldes at the time it applles for admlssion,
notwithstanding that 1t may have been enumsrated elsewhere,
or may nave attended school elsewhere part of the year."

It is also provided in Article 2892,'aa followss

"BEvery child In the State who is seven years,
and not more than slxteen yesars of age shall be re-
quired to attend the public school In the distriet.
of 1ts residence, or in somé other dilstrlect %o which
it may be transferred as provided by law, for the
perliod of not less than one hundred and twenty days.

***" .

Other statutes provide for the transfer of a chlld
attending school in a distrlet other than lts resldence.

. We think the statutes are sufficilently elear in
expressing an intention that a child of scholastlc age shall
be enumerated for the scholastic census in the distriet 1ln
which 1t resldes. , :

' The Attorney General's Ruling as set out in
N"he Handbook of Texas School Law", page 546, to which you
refer 1s clted as making the followlng ruling In saild
handbook:

"Scholastles should be enumerated only in the
distrlct where they are physlcal.iyj present and reside
on April lst, notwithstanding the domicile of theilr
natural guardian, and the state apportlonment can be
made only on such basis." (Letter Opinlon Book No.
381, p. 586, dated May 18, 1938.)

This opinion distingulshes between "residence"

and "domicile", but the language contalned In this opinion,
when saken alone, 18 sus:eptlble to the construction given

and probably makes a broader ruling than the facts presented
required., However, when the opinion as whole ls read in the
light of the speciflc faots therein presented the result of the
opinion, we think, 1s correct. In that case the writer had
under consideration the enumeration of children who lived with
their parents 1n one school district and there was an attempt
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to enumerate these children in the distriect in which the
father worked.

This department rendered an opinion on November
4, 1905, to the Honorable R. B. Cousins, State Superintendent
of Publlic Instruction on a similar question which we think
gubstantlally expresses the proper rule to be applled in the
Instant case. It was there stated:

"If the children have merely an ostensible
and not a substantlal resldence In the district,
if they were sent to Rockdale for the sole purpose,
or even for the main purpose, of partleipating in
the advantages of the public schools of Rockdale,
they are not entitled to free tultlon.

"But If they were sent to reside in Rockdale
in good falth in order to glve them suitable homes,
with the Intention on the part of the f ather, and
of the persons in whose care he placed them, that
the children should reside there permanently; 1f
the educational advantages of the resldents In
Rockdale were merely incidental to thelr going there,
and other considerations Induced the father, In good
faith, to select that place as their home, I think
the children are residents of Rockdale wlthin the
meaning of the school law, and entltled to free tultion
there, notwlthstanding that the domicile of the father
is elsewhere."

While we recognize that a minor chlld may acquire a
bona filde resldence separate and apart from 1lts parents
within the contemplation of our school laws, we do not think
that such bona fide residence 1s established by the mere
physical presence of the minor in another dlstrict or by
living temporarily in another district for the purpose of
attending school. Schoo) Distrlet No. 1, etc. vs. School
District (Sup. Ct. Mich. 1926), 211 N.W. 60; Yale vs. Wes%t
Middle School District, 59 Conn. 489, 13 L.R.A. 1613 Anno.
26 L-R.A. 581 -

We understand that the opinion herein expressed 1s
in accord wl th a long establlshed construction placed upon
our census laws by the State Department of Educatlon.

It 1s our opinion that if the factas develop that
Florine Presslar is living in the Robert Lee Independent
School District for the sole or princlpal purpose of at-
tending the schools of that district, she is a realdent of
Sanco Common School District for the purpose of scholastlc
enumeration, and should be enumerated.in the scholastlc
census of that district. However, if she has in good faith
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established a substantial resldence, and not a merse
ostensible residence for the purpose of attanding school,
she may properly be enumerated in the Robert Lee Independent
School Districte.

In your brilef you ralse some questlon as to
whether the County Superintendent has authority to change
an enumeration which has been listed in the wrong district.
In this connection we call your attention to Article 2819,
Revised Civil Statutes, 1925, which requires the County
Super Intendent to make affidavit to the correctness of his
consclidated census rolls and which further movides:

"In making these consolidated rolls, he
shall _scrutinize carefully the work of the census
trustees, and shall have power to summon wilitnesses,
take affidavits and correct any errors he may f ind
in any census trustee's roll, and he shall carefully
exclude all duplicates."

'_¥ours very truly

ATTORF=Y GENERAL OF TEXAS
s/ Cecll C. Cammack

By . o
Cecil C. Cammack
Asslistant
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